OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GROVER SELLERS
L

ArTonNEY GENERAL

Honorable Bert Ford, Administrator
Texas Liquor Control Board
Austin 1, Texas

Dear Sir: Opinion No. 0-525%

bf us has the
4 the utmost ©o-

11 appredistiocn of

' by fne LOftice of Price Administration., It
will beNqonpfdered s violation if a distridutor:

*{a) Directly or indirectly charges more than
the wholesale ceiling price rfixed by the Office of
Trice Administretion for the brand of beer he sells;
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Hon., Bert Ford, Fage B

"(b) If a distributor in meking deliveries
favors or pernits the biyer to make any ‘'side-
paymsnt8' or donus payments to himaself, an agent,
employes, Or any other perscn as an {nducenment to
obtein such deliveries,

*Each of us will refuse to continue or
maintain a distrivuting relation with any d4ia-
tridutor who sells beer to any person for resale
in violation of law in the dry areas of Texas as
defined dy the laws of this State,

"Each of us will refuse to ocontinue or
majntain a Alstrivuting relation with any dis-
tributor who sells beer found by the Texzms Liguar
Control Board to bs of a quality condemned by the
laws of this 8tate,

"The foregoing polioy will be adhered to in
our respestive business transactions rfor so long
s time as the Government of the United States may
deex it necessary to establish and maintain price
ocontrols as a part of the KRation's war effort, It
is recogniged that thers are few distridutors who
maintaln or snmcourage the prectices against which
this declaration of policy is directed, anl we
consider that it is our duty to adopt any reason-
able mears to insure that cur respeotive products
will not reach the consumer through those distri-
butors who may be negligent or ifndifferent toward
the war efforts of their government and the pecple

in general,”

In connection with this proposal you state that you
accept the representations "ss being (made) in good faith and
motivated by a desire to prevent the development of practices
in vioclation of 8tate end Faderal laws.”

You wish to be advised:

"A, Would the signing and adherence to
the proposed declaration by several breweries
constitute a violation of the Texss liguor Con-

trol Act?
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Hon, Bert Ford, lage 3

"B. #ould the existence and acdherence to
the apgreed zollcy by several breweries coneti-
tute & violation of the Anti-Trust laws of thie
State Or any other Liete law?"

This office racently had ocoasicn to represent the
Texas Liquor Cortrel Eoerd in a case where the constitutionality
of the Zmergenoy Frice Control Act of 1942 wae directly in lssue,
United 3tates Distriot Judge, *. A. Keeling eaid, "in thie ocase
the Court is of the opinion that Congress had the suthority to
enact the Emergency rrioce Control Avt of 1942, in the faoce of
the axisting emergency of the war, and that the Act is within
the Constitutional powere of the Congresa.” Since the court was
1mmediatel{ concernad with the 0rfice of Frice Administration's
power to fiz prices and prsctices in respeoct to beer and liquor,
tha court's opinion ie peculiarly applicable hers. See Brown,
Méministrator, vs. Texae liquor Control Board, st al, Ro. 192,
Austin Diviaion, Western DNistrioct of Texas, United Ststes Die-
trict Court, not yet reported. Judge Keeling Jollowed the rul-
ing of the Supreme Court of the United States in Kighland vs,
Russell Car & Snow Flow Co., 870 U, 5. 601; 73 L. =24, 488,
passing upon the lever A¢t of ¥orld war I.

In addition to the Federa]l Statutes, the so-called
anti-trust laws of Texas are directly involved, Article 7426
defines and pronibits trusts, and particularly price fixing.
Article 7427 defines and prcohibits monopolies, Article 742B,
defining and prohibiting conspiracies agalnst trede, particular-
1y denounces agreements to refuse to eell tc any particuler

persoen,
te quote Article 7428:

~7{¢her or any of tha following actes shall
constitute a conspirscy in restraint of trade.

"1, W@here any two or more persons, firms,
corporations or associations of persons, who are
engaged in buyling or selling any article of mer-
chandise, produce or any coumodity enter into an
agreement oOr underetanﬁ%gg to r;;gg:t:gnbgg ::ggci‘

srson Tk, ©O% -
gio:e%% ggr:ggs? any article of merchandise, producae

or commodity.
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Hon. Bert Ford, Page 4

"2, Where any two or more persons, firms,
corparations or assceletions of persons, shall
agree to boycott or threaten to refuse to buy
from or £ell to any person, firm, cerporation cr
essoclation of persons for buying from or selling
to any other person, firm, corporaticn or associa-
tion of perscons.™

This atate statute presents s situation where a
persosn is broadly prohibited from agreeing not to sell & lawful
commod ity to any partiocular person. Opposed to this state law
18 an order of a competent Federal agency acting in pursuance
of a valld Act of the Congress in effsct commanding the sale of
8 lawful commodity of commerce in all legal and valid channels,
but prohibiting euch sale at & price above that fixed by the
appropriate Federal agency or to persons not authorized to pur-
chase the same,

Your reqiest also presents the question whether,
under articles 7426, 7427 or 7428, an egreement not to vioclate
the laws of the United States, even though in terms contrary to
state law, could form the baslis of an enforceable state action,
ejither oriminel or oivil, |

This department recently ruled thet where prices are
fixed by the Office of Frioce Administrstion, 4t is not u viola-
tion of the utate anti-trust laws for a dealer in beer or liquor
to adhere strictly to such prices snd to advertise the same, 80
long as he holds himself free or innocent of any agreement to fix
pricee within the maximum range fixed by the Federal agency. See
Opinion No. 0-5811 and authorities there cited, enclosed herewith,

Ve t*ink that the aocknowledged supremacy of Wational
law with reference to commodity prices wculd be equally applicabdble
in principle to the caniracts and relations between persons deal-
$ng in such commodities so long as such measures are deemad neces-
sary or essential by the Federal agsncy tc effectuate its emergensy

war npowers,

Ae we vies the proposed sgreement, ite effect 1s that
thore w0 sign the same:



Hon, Bert Tord, Page §

{(a) W¥Will not sell to & distributor who re-
sells in sxcess of the maximum prices fixed by the
0ffice of Price Administration;

(b} #Will not vioclate the maximum prics
regulations of the 0ffice of Prioce Administration;

{(e) Will pot sell to a d4istridutor who in-
direotly by "side-payments”, bonuses or ctherwise
viclates maximum price regulations;

(d) Will not =sell to a 4istridutor who sells
the same to persons purchssing it for re-sale in
gry areas of the State of Texas in viclation of its

aws;

{(e) Will not sell to a distridutor who sells
beer found by the Texas liquor Control Board to be
of a quality prohibited dy law,

This, upon its face, is doth an agreement to odbey and
not to violate the laws of Texas end of the United States. Since
you state that you aoccept the same “as belng in good falth” we
oan rind no reason to gondenn the same under the laws of Texas,
It must be borne in mind, howsver, that ths proposed egreement
would not be valid under our laws except for the exercise of the
emergency war powers of the Federsl government. ¥When and if
those energency war powers expire or are repesled, the anti-
trust laws of Texas will operats again %o prohibii the oconcerted

aotion proposed,
Yours very truly

ATTORNEY GENERAL OF TEXAZ

sy LAt fooprn

Elbert Hooper
Assistant

APPROVED

OFINION
COMMITTER

o eveg,
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